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DETAILED ACTION 

This Office Action is in response to the Request for Continued Examination (RCE) filed 
September 13,2011. 

Response to Arguments 

Applicant's arguments, filed September 13, 201 1 with respect to the rejections of claims 
1-6, 8-12, and 15 under 35 USC 103(a) have been fully considered but are not persuasive. 

Applicant argues in substance (see paragraph spanning pp. 7-8), that the combination of 
Daneels, Engelschall, and Abbott does not teach or suggest "a control and feedback loop 
configured for self-regulating partial degradation such that a fraction of said request addresses 
are modified to access said second of said plurality of content files when said content server is in 
said overload condition." The Examiner respectfiilly disagrees, and will address the particulars of 
Applicant's arguments below. 

Applicant first argues that Daneels is "silent in regards to a control and feedback loop." 
The Examiner respectfully disagrees. For example, the functionality of Daneels may be 
reasonably considered a "loop" because state evaluation occurs repeatedly for each set of state 
conditions and with each client request (see flow chart elements 106-120 in Fig. 2, and note that, 
as described at lines 3-5 of col. 5, "The state information database is updated by the state setting 
device whenever events warrant a change in state"). This loop is reasonably considered a 
"control" loop because it controls which web page is provided to a user (see col. 3, lines 6-36). 
Finally, the loop may be considered a "feedback" loop because it provides feedback to the user 
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(see col. 3, lines 34-36, describing providing "a message to the user to try again later"). The 
combination teaches the balance of the amended claim language for at least the reasons given in 
the rejection below. 

Applicant next argues that Daneels "teaches away" from the claimed control and 
feedback loop because Daneels is "silent" with respect to the loop and "discloses ONLY 
allowing the transfer of smaller webpages." The Examiner respectfully disagrees, and submits 
that Daneels is not silent with respect to the loop, as provided above, and furthermore does not 
discourage, discredit, or disparage the solution claimed. For example, Daneels teaching of only 
allowing certain web pages provides for a "fraction" of the requests in the form of all the 
requests. This is consistent with the use of the term "fraction" in the instant specification (see, 
e.g., lines 16-17 of p. 25; "The fraction can be between nothing and all of the incoming access 
requests.") 

For at least the reasons given above. Applicant's arguments cannot be held as persuasive. 
Claim Objections 

Claims 1, 2, 9, 10, and 15 are objected to because of the following terms lack proper 
antecedent basis in their respective claims: 

• "the load condition," "the network, "the external access request," and "said access 
request addresses" as recited in claim 1; 

• "the external access request" and "said access request addresses" as recited in 
claim 9; 

• "said content server format" as recited in claim 10. 
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Claim 2 is objected to because the limitation "said the adaptive load control system" is 
grammatically incorrect. 

Claim 15 is objected to because the limitation "the determining load condition" is 
grammatically incorrect. The Examiner recommends amending claim 9 to recite "determining a 
load condition" and amending claim 15 to recite "determining the load condition." 

Appropriate correction is required. 

Claim Rejections - 35 USC § 101 
35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, macliine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

Claims 1-6 and 8 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. 

Claim 1 is directed to a "data service system" comprising a "content server," an "adaptive 
load control system," a "load monitor," and a "feedback loop." Each of these elements may be 
broadly but reasonably construed as software. For example, the "content server" may be a 
software server (such as the Apache web server), and its "overload condition" may be a software 
variable relating to unclaimed hardware. Therefore, given that all of the claimed elements may 
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be reasonably construed as software, the claim as a whole may be construed as encompassing 
software per se. Software per se is not a process, machine, manufacture, or composition of 
matter within the meaning of 35 USC 101. 

Claims 2-6 and 8, which depend from claim 1, are rejected under the same rationale as 
given above, because the additionally recited limitations do not exclude embodiments consisting 
entirely of software. 

Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification sliall conclude witli one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 1-6 and 8 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

With respect to claim 1, the claim elements "adaptive load control system," "load 
monitor," and "control and feedback loop configured for self -regulating partial degradation" are 
limitations that invoke 35 U.S.C. 112, sixth paragraph. However, the written description fails to 
clearly link or associate the disclosed structure, material, or acts to the claimed function such that 
one of ordinary skill in the art would recognize what structure, material, or acts perform the 
claimed function. 

The following claim elements suffer from a similar deficiency: 
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• "a content adapter" in claim 3, and 

• "an adaption controller" in claim 4. 
Applicant may: 

(a) Amend the claims so that the claim limitations will no longer be interpreted as 
limitations under 35 U.S.C. 112, sixth paragraph; or 

(b) Amend the written description of the specification such that it clearly links or 
associates the corresponding structures, materials, or acts to the claimed functions without 
introducing any new matter (35 U.S.C. 132(a)); or 

(c) State on the record where the corresponding structures, materials, or acts are set 
forth in the written description of the specification and linked or associated to the claimed 
function. For more information, see 37 CFR 1.75(d) and MPEP §§ 608.01(o) and 2181. 

The Examiner recommends amending the claims to recite that the various elements are 
implemented as "software," thereby providing sufficient structure for performing the claimed 
functions. 

Any claim not specifically addressed above is rejected at least for incorporating the 
deficiencies of a parent claim. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1-6, 8-12, and 15 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Daneels (US Patent No. 6,038,598) in view of Engelschall ("Apache HTTP Server 
Version 1.3: Module mod rewrite"), and further in view of Abbott et al. (US Patent No. 
6,314,463, hereinafter "Abbott"). 

Regarding claim 1, Daneels shows a data service system in a data service network 
system, comprising: 

• a content server (comprising the web server in server system 14) that statically 
stores a plurality of content files for access by external access requests ("web page 
sets": see col. 2, lines 34-39), wherein a first of said plurality of content files 
comprises content stored in a full content format (a set containing large amounts 
of information and video size) and wherein a second of said plurality of content 
files comprises corresponding content stored in an adapted content format which 
is less resource-intensive to serve than the full content format (a set containing 
smaller files such as still images: see col. 3, lines 26-36); and 

• an adaptive load control system (the system comprising state setting device 38, 
state information database 18, and URL-to-file mapping logic 16) coupled to said 
content server to pass the access requests to said content server (see Fig. 1), 
wherein the adaptive load control system modifies an access attempt to access 
said second of said plurality of content files instead of said first of said plurality 
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of content files when said content server is in an overload condition such that said 
content server is maintained at safe load conditions (see col. 2, line 56 to col. 3, 
line 15 and col. 3, lines 26-36), said adaptive load control system comprising: 

• a load monitor (state setting device 38) that monitors the load condition of said 
content server (see col. 3, lines 19-22 and 26-29); and 

• a control and feedback loop (see flow chart elements 106-120 in Fig. 2, and note 
that, as described at lines 3-5 of col. 5, "The state information database is updated 
by the state setting device whenever events warrant a change in state"; see also 
col. 3, lines 6-36, describing "feedback" in the form of a "message to try again 
later") configured for self-regulating partial degradation (e.g., where the system 
regulates its own operation to partially degrade web pages by providing "selected 
portions" of web pages: see col. 3, lines 26-36) such that a fraction of said access 
request addresses are modified to access said second of said plurality of content 
files when said content server is in said overload condition (e.g., all the access 
requests: see col. 3, lines ). 

Daneels further shows that the different content files have different access request 
addresses (see col. 2, line 58 to col. 3, line 2) and that requests are redirected between those 
addresses (see col. 3, lines 62-67), but does not explicitly show that the adaptive load control 
system modifies the access attempt by modifjdng a URL (Universal Resource Locator) of an 
access request address. Engelschall shows modifying access request attempts by modifying a 
URL of an access request address (see Summary on p. 1, discussion of RewriteRule directive 
on p. 11, and discussion of proxy flag on p. 13). Because both Daneels and Engelschall teach 
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methods for modifying access request attempts, it would have been obvious to one of ordinary 
skill in the art to substitute one method for the other in order to achieve the predictable result of 
transparently redirecting users to a different URL. 

Daneels further does not show that the load monitor establishes the load condition of said 
content server by measuring an amount of time between when the content server receives the 
external access request and when said content server provides the external access request. 

Abbott shows a load monitor that monitors the load condition of a content server without 
requiring monitoring of the network, said load monitor establishing the load condition of said 
content server by measuring an amount of time between when a content server receives the 
external access request and when said content server provides the external access request (see 
col. 2, line 54 to col. 3, line 31 and col. 10, line 65 to col. 11, col. 3). It would have been obvious 
to one of ordinary skill in the art to modify the invention of Mogul with the load monitoring 
system taught by Abbott in order to measure server response time without the measurement 
being skewed by varying network performance (see Abbott, col. 1, line 66 to col. 2, line 5). 

Regarding claim 2, the combination of Daneels, Engelschall, and Abbott further shows 
wherein said the adaptive load control system modifies the access request address to access said 
first of said plurality of content files to access the content in the full content format instead of in 
the adapted format when said content server is not in the overload condition (comprising a server 
load of less than 50%: see Daneels, col. 3, lines 6-36). 
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Regarding claim 3, the combination of Daneels, Engelschall, and Abbott further shows 
wherein the adaptive load control system further comprises a content adapter (URL to file 
mapping logic 16) coupled to said load monitor and said content server to modify the access 
request address (see Engelschall, p. 13) to access the corresponding said second of said plurality 
of content files to access content in the adapted content format instead of in the full content 
format when the load monitor indicates that said content server is in the overload condition (see 
Daneels, col. 3, lines 26 to 36 and 62-67). 

Regarding claim 4, the combination of Daneels, Engelschall, and Abbott further shows 
wherein said adaptive load control system further comprises an adaption controller coupled to 
said load monitor and said content adapter to cause said content adapter to modify the access 
request address (see Engelschall, p. 13) to access said second of said plurality of content files to 
access content in the adapted content format instead of in the full content format when said load 
monitor indicates that said content server is in the overload condition (see Daneels, col. 3, lines 
26 to 36). 

Regarding claim 5, the combination of Daneels, Engelschall, and Abbott further shows 
wherein said adaption controller determines if said content server is in the overload condition by 
comparing the load information received by said load monitor against a predetermined desired 
load value of said content server (the predetermined load value comprising a value of 50%: see 
Daneels, col. 3, lines 10-12 and 62-67). 
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Regarding claim 6, the combination of Daneels, Engelschall, and Abbott further shows 
wherein said content adapter modifies the access request address to access said first of said 
plurality of content files to access content in the full content format instead of in the adapted 
content format when said load monitor indicates that said content server is not in the overload 
condition (comprising a server load of less than 50%: see Daneels, col. 3, lines 10-12). 

Regarding claim 8, the combination of Daneels, Engelschall, and Abbott further shows 
wherein for each of said plurality of content files, said content server includes a service directory 
that directs the modified access request address to access said first of said plurality of content 
files and said second of said plurality of content files (comprising the component which stores 
associates between page sets and state variables: see Daneels, col. 3, lines 10-12 and col. 4, lines 
23-34). 

Claim 9 is a method claim corresponding to claim 1 and is rejected for the same reasons 
as given above. 

Regarding claim 10, the combination of Daneels, Engelschall, and Abbott further shows 
modifying the access request address to access said first of said plurality of content files 
statically stored in said content server instead of said second of said plurality of content files 
statically stored in said content server format when said content server is determined not to be in 
the overload condition (comprising a server load of less than 50%: see Daneels, col. 3, lines 6- 
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36). 

Regarding claim 11, the combination of Daneels, Engelschall, and Abbott further shows 
wherein the determining load condition further comprises: 

• obtaining the actual load condition of said content server using a load monitor 
(comprising the state setting device setting a state variable, where server load is a state 
variable: see Daneels, col. 3, lines 19-22 and col. 4, lines 35-37) ; and 

• comparing the actual load condition with a predetermined desired load condition to 
determine if said content server is in the overload condition (see Daneels, col. 3, lines 62- 
67). 

Regarding claim 12, the combination of Daneels, Engelschall, and Abbott further shows 
wherein the modifying the access request address is performed by modifying a URL of the 
access request address (see Engelschall, p. 1). 

Regarding claim 15, the combination of Daneels, Engelschall, and Abbott further shows 
wherein the determining load condition of said content server is performed within said content 
server (see Daneels, col. 3, lines 26-29). 



Conclusion 
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The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure: US Patent No. 6,389,462 to Cohen et al. describes transparently redirecting HTTP 
requests. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to CHRISTOPHER BIAGINI whose telephone number is (571)272- 
9743. The examiner can normally be reached on weekdays from 8:30 AM to 5:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Andrew Caldwell can be reached on (571) 272-3868. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EEC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Christopher D. Biagini/ 
Primary Examiner, Art Unit 2445 



